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Arising out of Order-In-Original No. MP/190/AC/Div-1V/23-24 dated 28-12-2023
(DRCO7 Ref. No.: 7D240224011595R dated 06-02-2024) passed by the Assistant
Commissioner, CGST Division- IV, Ahmedabad South Commissionerate.

Name of the Appellant Name of the Respondent

M/s Aristo Pharmaceuticals Private Limited,
Godown No. 3, 4, 5, 6, Ground Floor, Samudra | The Assistant Commissioner, CGST Division-1V,
Association, Cadila Estate, Near Alfa Hotel, Ahmedabad South Commissionerate

NH No. 8, Aslali, Ahmedabad, Gujrat-382 427
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section

109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 20 17 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 1 10
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying -
1] Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(id)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later,
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Aristo Pharmaceuticals Private Limited. Godown No.
3,4,5,6, Ground Floor, Samudra Association, Cadila Estate, Near Alfa Hotel,
NH No. 8, Aslali, Ahmedabad, Gujarat — 382405 (hereinafter referred as
‘Appellant’) has filed the appeal against Order-in-Original (DRC-07) No.
ZD240224011595R, dated 06.02.2024 (MP/190/AC/Div-1V/23-24 dated
28.12.2023 (hereinafter referred as Tmpugned Order) passed by the
Assistant Commissioner, CGST & C.EX., Division — IV, Ahmedabad South
(hereinafter referred as ‘Adjudicating Authority’).

2(i). A brief fact of the case is that the appellant is a trader of
Medicaments and Fruit Juice and receive goods from their manufacturing
unit registered at Baddi, Mandideep, Daman and Sikkim. The appellant has
migrated from Sales Tax Regime to GST Regime. The appellant holding
GSTIN GSTIN-24AAACA4495N1ZE has fled TRAN-1 on 26.10.2017 under
Section 140 of the CGST Act, 2017 and has taken transitional credit of
Central Taxes amounting to Rs. 79,01,797/- in their electronic Credit ledger
as Cenvat Credit Carried forward under Section 140(3), 140(4)(b) and 140(6)
and 140(7) of the CGST Act, 2017 [Entry 7A in table 7(a) of Tran-1]. In order
to ascertain the admissibility and eligibility of their TRAN-I claim, the
appellant was requested vide letters dated 27.10.2020, 01.03.2021 and
16.08.2021 to submit necessary documents/ records in support of their
TRAN-I credit claim. The appellant had only submitted summary of stock,

product wise details and some sample invoices.

2(ii). In absence of submission of proper documents for verification of
TRAN-1, the appellant were issued an intimation letter dated 08.09.2021 in
Form GST DRC O01A, of tax ascertained as being payable under Section
73(5)/74(5) of the CGST Act, 2017 read with Rule 142(1A) of the CGST
Rules, 2017 and to file any submissions by them in this regard by
10.09.2021. The appellant vide letter dated 04.10.2021 stated that they had
submitted the details vide their letter dated 26.11.2020 and vide their email
dated 08.03.2021. The appellant vide their letter dated 28.03.2022,
submitted copy of invoices covering their credit claim of Rs. 44,36,654/- out
of total ITC claim of Rs. 79,01,797/-.
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2(iii). Verification of the ITC claim of the appellant was carried out on
the basis of documents submitted by them vide letter dated 28.03.2022. On
verification, it was observed that proper documents which were sought to
verify their claim of Tran—l_credit, were not provided by them. Therefore,
their TRAN1 claim of 44,36,654 /- out of total claim of Rs. 79,01,797/- of
Central Taxes could not be ascertained due to want of proper documents.
Further, the remaining credit of Rs. 34,65,143 /- could not be verified due to
nonsubmission of supporting documents. Accordingly, it was observed that
their entire claim of ITC amounting to Rs.79,01,7 97/-, filed by them table 7A

table 7(a) of TRAN-1 return, was inadmissible.

3. Accordingly a Show Cause Notice (Form DRC-01) dated 13.06.2022
was issued to the appellant. Thereafter, the adjudicating authority vide
impugned order dated 28.12.2023 has passed order and confirm the
demand of Rs. 79,01,797 /- under Section 73(9) of the CGST Act, 2017 and
impose a penalty of Rs. 7,90,180/- under Section 73 of the CGST Act
interest under Section 50 of the CGST Act on the following grounds:

_  that the taxpayer had not submitted the proper documents required in
order to verify the genuineness of the ITC carried forward in TRAN-1
filed on 26-10-2017. Section 140 of the CGST Act contains elaborate

provisions relating to transitional arrangements for ITC;
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5 L the taxpayer did not submit all the required documents and in absence
of the required documents; it was not possible to verify the amount of
credit claimed as per Rule 117(3) of the CGST Rules, 2017;

- that in terms of section 155 of the CGST Act, 2017, which is reproduced
below, the onus to prove admissibility of the credit availed lies on the
person claiming the credit;

- As the tax payer failed to fulfill theAmandatory conditions for taking
transitional credit primarily the one regarding possession of invoice or
other prescribed documents evidencing payment of duty under existing
law in respect of such inputs and the credit so claimed appeared to be
wrongly availed. Thus the proceedings under Section 73 of CGST Act,
2017 were rightly initiated in terms of Rule 121 of CGST Rules, 2017;

- It is evident from the verification report submitted by the Range
Superintendent that the Tax Payer have not submitted requisite
documents to claim credit in respect of the claim under table 7(a) of
TRAN-1. The provisions of Section 140(3) of CGST Act, 2017 and Rule
117 of CGST Rules, 2017 enjoin upon the person claiming transitional

credit to produce documents evidencing payment of duty under existing
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laws and procurement documents evidencing receipt of goods by the Tax
payer. In absence of the said requisite documents Tax payer is not
entitled' to claim the credit in respect of which such documents have not
been produced;

Once credit is wrongly availed the consequential penalty under Section

73 of the CGST Act, 2017 would follow.

Being aggrieved with the impugned order the appellant has filed the

present appeal on 23.03.2024 and additional submission on 16.05.2024

wherein stated that -

that the appellant has already provided copies of the invoices and stock
transfer  notes  received from  manufacturing plant  and
warehouses/depot to substantiate that the appellant is in the
possession of the duty paying documents for availing credit, Further, the
appellant has also provided the stock register to substantiate that the
appellant is in the possession of the goods on which credit has been

availed;

that the Assistant Commissioner in the impugned order has discussed
the vwverification report submitted by the Jurisdictional Range
Superintendent wherein the verification officer has provided their
observation in the annexure 'A','B,'C','D', and 'E' attached to the report.
However, the Assistant Commissioner has neither provided the copy of
the said verification report and its annexures 'A,'B,'C,'D, and E'
referred in the said report to rectify the observations of the Jurisdictional
range Superintendent;

that the goods which were lying in the depot on 30.06.2017 have been
cleared on payment of GST and hence, the denial of ITC on such stock of
goods is incorrect;

The appellant has availed transitional credit only after complied with
the conditions prescribed under section 140(3) of CGST Act 2017 ;

that the appellant has attached only the specimen copies of invoices and
stock transfer note with lorry receipts of the same. The impugned matter
is pertaining before GST era and the appellant is in process to collect all

the documents and lorry receipts. Hence, a proper file of all the invoices

~and stock transfer notes with lorry receipts will be provided in due

course of time;

There is one-to-one nexus between goods received and credit availed by

I3

the appellant;
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- Credit shall be allowed if the appellant is in possession of invoice which
evidencing payment of duty under the existing law;

. The appellant relies on the judgement’s in the case of M/s. Aristo
Pharmaceuticals Put. Ltd. having 0-1-0 no. 28/AC/B.Bzr/ CGST/Kol-
N/2022-23 dated 09.09.2022 passed by the Assistant Commissioner
CGST & CX, Burrahbazar Division, Kolkata North Commissionerate;
M/s Rupa & Co. 2008 (225) E.L.T. 552 (Tri. - Chennai); Mis Aristo
Pharmaceuticals Put. Ltd. having O-I-O No. 13/GST/JC/2023-24 dated
07-11-2023; GABRIEL INDIA LTD. - 1993 (67) E.L.T,131 (Tribunal);
KREBS BIOCHEMICALS LTD. - 2001 (138) E.L.T. 353 (Tri. - Chennai);
Hon'ble Gujarat High Court in the case of Mis Filco Trade Centre Put Ltd
Vs Union Of India reported in 2018-TIOL-120-HC—AHM—GST.

Additional Submission:

- that the appellaﬁt has already provided copies of the invoices and stoclk
transfer ~ notes received  from manufacturing plant  and
warehouses/depot  to substantiate that the appellant is in the
possession of the duty paying documents for availing credit. Further, the

appellant has also provided the stock register to substantiate that the

appellant is in possession of the goods on which credit has been

availed;
- The verification report of the Jurisdictional Range Superintendent has

($7v39
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not been provided to the appellant for the verification. Therefore,

principal of natural justice not followed;

In view of the appellant prayed to allow the appeal and set aside the order in

the light of settled principle of law.

Personal Hearing:
5. Personal Hearing in the matter was fixed /held on 26.04.2024
and 08.05.2024 wherein Mr. Archit Agrawal, C.A., appeared on behalf of the

‘Appellant’ as authorized representative. During P.H. he has submitted that
the issues involve is regarding verification of Tran-1. No verification report
was provided to them. All duty paying documents submitted to Range Officer
as well to Adjudicating Authority. L.R. copies and other relevant documents
available. Being pharma goods, the same can be co-related with batch
number also. Since no report provided order passed in violation of natural
justice. Additional submissions will be given within 15 days and requested

to allow appeal.
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Discussion and Findings :

6. I have carefully gone through the facts of the case available on
records, submissions made by the ‘Appellant’ in the Appeals Memorandum
as well as through additional submission. The main issue to be decided in
the instant case is whether the ‘Appellant’ had availed the Transitional Input
Tax Credit of Central Taxes amounting to Rs. 79,01,797/- in their electronic
Credit ledger as Cenvat Credit Carried forward under Section 140(3),
140(4)(b) and 140(6) and 140(7) of the CGST Act, 2017 [Entry 7A in table
7(a) of Tran-1] is legal and proper.

7(i). The appellant mainly contended that that they have availed the
transitional credit of Rs. 79,01,797/- (Central Tax) on the basis of held in
stock and inputs contained in semi-finished or finished goods held in stock
in hand and has submitted the supporting documents and therefore, the
case is required to be dropped. However in the instant case it is observed
that the appellant was requested under letter dated 27.10.2020 to submit

the documents based on which they have availed the said transitional credit

in TRAN-1, in order to ascertain/verify the admissibility of the transitional

credit availed. However, the taxpayer did not submit all the required

§Iv3é

documents and in absence of the required documents; it was not possible to

N
dy V!

verify the amount of credit claimed as per Rule 117(3) of the CGST Rules,
2017. As it is clear that possession of invoice or other prescribed documents
evidencing payment of duty under existing law in respect of such inputs is
sine qua non for claiming credit under the said provisions of Section 140 of
CGST Act, 2017.

7(ii). An intimation dated 08.09.2021 (Fdrm GST DRC 01A) of tax as
ascertained being payable under Section 73 of the CGST Act, 2017 read with
Rule 142(1A) of the CGST Rules, 2017 was issued to the appellant. Appellant
submitted details vide their letter dated 26.11.2020 and their email dated
08.03.2021, also under their letter dated 28.03.2022 submitted copy of
invoices covering the credit claim of Rs. 44,36,654/-. However, all the
required documents which were sought to verify their claim of Tran-I credit
were not provided by them till the issue of the impugned notice. Therefore, in

transitional credit availed by them could not be verified.

7(iii). In order to ascertain the admissibility of credit mentioned in the
Tran-1, the documents submitted by the appellant were sent for verification

to the Jurisdictional Range Superintendent. The Jurisdictional Range
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Superintendent vide letter issued from F. No. AR-IV/ Div-1V/Tran-1/2021-22
dated 06.07.2023 has submitted that “To verify the admissibility of TRAN-I
credit under entry TA of table 7(a), as per guidelines issued by the Board,

following checks have been performed;

The applicant is registered under the GST regime as a regular taxpayer.
Further, eligibility for ITC under the CGST Act, 2017 is to be verified in terms
with Section 16 (2) of the Act which prescribes checks like possession of tax
invoice, receipt of goods. In the instant case, the taxpayer has produced copy
of stock transfer rotes/invoices in respect of stocks held by them as on
30.06.2017 and have submitted summary of stock position (stock ledger) as a

proof of possession of goods.

However, such submission is not found as an admissible proof for
admitting their ITC claim due to the reason that in respect of all the entries
mentioned in their summary stock ledger, the taxpayer has not provided L.R.
copy, not even in a single case, to prove that they received such goods in their
registered premises and were in possession of such inputs as on 30.06.2017.
Therefore, on the instant ground which is common to all the stock input items,
their entire claim is liable to be rejected.

Further, verification done on additional parameters following
obse_rvations were made:

i) in respect of entries as reproduced in Annexure-A, it is found that

they had claimed ITC multiple times in respect of the same stock
[issue of duplication].

ii) in respect of entries as reproduced in Annexure-B, it is found that

they had claimed ITC over quantity of stock which is found in
excess of quantity available in the invoice/stock transfer note.
[issue of claim over excess quantity].

ifi)  in respect of entries as reproduced in Annexure-C, it.is found that
they had claimed ITC over inflated value of excise duty per unit in
comparison to such value derived from the invoice/ stock transfer
note. [issue of claim over excess excise duty per unit].

iv)  in respect of entries as reproduced in Annexure-D, it is found that
they had claimed ITC over such input items which could not be
found in the given invoice/ stock transfer note. [issue of claim over
unavailable input].

v) in respect of entries as reproduced in Annexure-E, it is found that
they had claimed ITC over such invoice/Stock Transfer Note

which is not a valid document in terms with Rule 92) of the
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Cenvat Credit Rule, 2004 hence ITC claim cannot be admitted in
such cases. [issue of claim over invalid documents].
In view of aforesaid, their entire claim is found inadmissible and

liable to be rejected.”

7(iv). In view of the verification report submitted by the Range
Superintendent it is observed that the appellant have not submitted the
required documents and accordingly contravened the provisions of Section
140(3) of the CGST Act, 2017 and wrongly availed the transitional credit of
Rs. 79,01,797/- which is not eligible and proper.

8. Appellant in his grounds of appeals contended that the Assistant
Commissioner in the impugned order has discussed the verification report
submitted by the Jurisdictional Range Superintendent wherein the
verification officer has provided their observation in the annexure
'A',B,'C",'D', and 'E' attached to the report. However, the Assistant
Commissioner has neither provided the copy of the said verification report
and its annexures 'A','B,'C,'D', and 'E' referred in the said report to rectify
the observations of the Jurisdictional range Superintendent. In view of the

bove it is observed that the Adjudicating Authority, in reference to Show

(o)

Cause Notice dated 13.06.2022 and for verification purpose, had called for

!

Trans-1 credit claim of Rs. 79,01,797/- in order to verify its genuineness and

erification report from Jurisdictional Range Superintendent in respect of
admissibility purpose only.

9. Further the appellant has relied upon certain case laws in their
grounds of appeals. Considering the facts of the present case, the case laws
relied upon by the appellant would not be applicable in the present case. As
in the instant case all the required documents which were sought to verify
their claim of Tran-I credit were not provided by them till the issue of the
impugned notice and in absence of the required documents, it was not
possible to verify the amount of credit claimed as per Rule 117(3) of the
CGST Rules, 2017. Further as per Section 155 of CGST Act, 2017 the
burden of proof, in case of eligibility of ITC, availed by the appellant, lies
entirely on the appellant. Accordingly, they have contravened the provisions
of Section 140(3) of CGST Act, 2017 and Rule 117(3) of the CGST Rules,
2017 and accordingly wrongly availed credit of Rs. 79,01,797/- is liable to be
recovered under Section 73 of the CGST Act, 2017, along with the interest
under Section 50 of the CGST Act, 2017 and penalty under Section 73 of
CGST Act, 2017.
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10. In view of the above discussions, I do not find any force in the
contentions of the Appellant. Accordingly, 1 find that the impugned order
passed by the Adjudicating Authority is legal and proper. Accordingly, I
reject the appeal filed by the Appellant.
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The appeal filed by the appellant stands disposed of in above terms.
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‘Joint Commissioner ( ppeals)
Date: 20.05.2024

Attested N
-\

(Sandheer Kumar)
Superintendent (Appeals)

By R.P.A.D.

To, :

M/s. Aristo Pharmaceuticals Private Limited.
Godown No. 3,4,5,6, Ground Floor,
samudra Association, Cadila Estate,

Near Alfa Hotel, NH No. 8, Aslali,
Ahmedabad, Gujarat — 382405.

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad-South.

The Deputy Commissioner, CGST, Division-1V, Ahmedabad South.
The Deputy Commissioner (RRA), CGST, Ahmedabad South.

The Superintendent (Systems), CGST Appeals, Ahmedabad.
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